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MVEMORANDUM AND ORDER

Ronal d R Lagueux, Chief Judge.

| . | nt r oducti on

Gail Frances, Inc. (“GFl”) is a small Rhode |sland conmpany
that hel ps put the “ocean” in the Ocean State. Through its
fishing tour business, G-I allows people to enjoy one of the
coastal activities that this state has to offer. Wen GFI needed
new di esel engines for its two boats, the LADY FRANCES and the
GAI L FRANCES, it navigated the waters of interstate comrerce to
the Pacific coast. Alaska Diesel Electric, Inc. (“Alaska”) is a
corporation based in the State of Washington. It sells diese
engi nes. After neeting in New Ol eans, functionaries of the two
corporations set sail on a bi-coastal business rel ationship.
They negotiated an unwitten contract, and between 1991 and 1992
GFl purchased six diesel engines from Al aska.

The rel ati onship foundered when the engi nes began breaki ng
down in the sumer of 1993. GFI wanted Al aska to take
responsibility for the defective engines and wanted to purchase

extended warranties on all six. Alaska refused, and the deal



sank. GFlI sued Alaska in state court claimng breach of
contract, breach of warranty, m srepresentation, and negligence.
The matter was renoved to this Court on March 27, 1998. This
matter is now before the Court on Al aska’s notion for summary
judgnent on all of GFI’s clains, contained in eight counts.

Two issues nust be decided. First, whether GFl’'s contract
and warranty clains are tinme-barred by the statute of limtations
contained in the Rhode Island Uniform Conmerci al Code. Second,
whet her GFlI’'s m srepresentati on and negligence clains are barred
by the common | aw econom c | oss doctrine. This Court agrees with
Al aska that seven of the eight counts fail and thus grants
summary judgnent on Counts I, I, IIIl, IV, VI, VII| and VIII.
There are material facts still in dispute as to allegations found
in Count V, so summary judgnent is not appropriate on that Count.
1. Facts

The Court in this opinion recounts the facts in the |ight
nost favorable to plaintiff. Defendant denies that it gave GF
express warranties regarding the durability of the engines or
that it offered GFl the option of purchasing extended warranties
on any of the engines. Al aska further says that it disclainmed
any warranties.

In 1989, Frances W Blount, Jr. (“Blount”), president of
GFl, traveled to New Oleans to attend a boat show. There, he

spoke with a representative from Al aska about purchasing three



engi nes.

Bl ount was concerned wth the availability of an extended
warranty. He contends that Al aska' s representative assured him
that he would be able to purchase a five-year extended warranty
on each of the three engines within one year of purchasing them
Bl ount further clainms that he was shown a copy of a five-year
extended warranty that Al aska had recently provided to another
cust oner.

Over the next year, Blount pondered the purchase of the
Al aska engines. He talked to other Al aska representatives who
all confirmed that he woul d have the option to purchase extended
warranties if he bought the engines. M ke Maynard (“Maynard”), a
sal es manager for one of Alaska' s |ocal sales representatives,
even wote to Blount in January 1991 about the availability of
t he extended warranties.

In March 1991, Blount finally agreed to purchase three
di esel engines from Al aska. Al aska's purchase price per engine
was hi gher than conparabl e engi nes fromother makers. Bl ount
agreed to the higher price because both Maynard and Ri chard Cee,
head of Al aska’ s engi neering departnment, assured himthat he
woul d recei ve engi nes that woul d perform between 12, 000 and
14,000 hours before they needed to be rebuilt along with an
option to buy extended warranties on all of the engines

pur chased.



Al t hough there was no witten agreenent between G-I and
Al aska, Blount relied upon the fact that he was told that he
woul d have the option to purchase extended warranties and that
Al aska’ s engi nes woul d be nore durable than those of its
conpetitors. The three engines ordered in March 1991 were
delivered in June of the sane year. They were all in service in
t he LADY FRANCES by May 1992.

| n Decenber 1992, CGFlI purchased three nore engines from
Al aska for GFl’'s second boat, the GAIL FRANCES. At that tinme GFl
was again prom sed the option of purchasing extended warranties
for the additional three engines within one year after purchasing
them Those engines were all in service by the sumrer of 1993.

During that sumrer, the engines began perform ng poorly.
CGFl attenpted to purchase the extended warranties on all six
engi nes. Al aska would not sell GFI any warranties and,
furthernore, denied that it had ever promsed to do so. In
Cct ober 1993, the center engine of the LADY FRANCES - one of the
second lot, delivered in 1992 — catastrophically failed when
parts associated wth the internal pistons blew through the
engi ne bl ock. The engine could not be repaired, and Al aska
shi pped a replacenent engine that was installed in Novenber 1993.
Al aska billed GFI for the engine, but GFI says that it protested
the bill and that Al aska dropped the matter.

Over the next five years, GFl continued experiencing



problenms with all the engines. The defects as recounted by GFl
i ncluded “failed couplings, a cracked housing on the reverse
gear, exhaust manifold | eaks, damage resulting fromthe engi nes
runni ng backwards, fuel punp problens, broken head bolts,
defective seals [and] defective drives for the water punps.”
(P.s Mm in Opp. to D.’s Mot. for Summ J. at 5-6.) The poor
per f ormance peaked when the port engine of the LADY FRANCES
expl oded in Decenber 1996 after only 6,000 hours of use. 1In
total, GFI clains it incurred approxi mtely $100, 000 of damages
due to the defective engines. Al aska denied responsibility under
any warranty, and this |awsuit ensued.

I[11. Legal Standard for ©Mtion for Summary Judgnment

Rul e 56(c) of the Federal Rules of Civil Procedure sets
forth the standard for ruling on sunmary judgnent notions:

The judgnent sought shall be rendered forthwith if the

pl eadi ngs, depositions, answers to interrogatories, and

adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue of any material fact and
that the noving party is entitled to a judgnent as a matter
of |aw.

Fed. R Civ. P. 56(c). The critical inquiry is whether a genuine
i ssue of material fact exists. "Material facts are those 'that

m ght affect the outcone of the suit under the governing | aw.

Morrissey v. Boston Five Cents Sav. Bank, 54 F.3d 27, 31 (1st

Cir. 1995) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 248, 106 S.Ct. 2505, 2510 (1986)). "A dispute as to a

material fact is genuine 'if the evidence is such that a

5



reasonable jury could return a verdict for the nonnoving
party.' " Id.

On a notion for summary judgnent, the Court nust view all
evidence and related inferences in the light nost favorable to

t he nonnoving party. See Springfield Termnal Ry. Co. v.

Canadi an Pac. Ltd., 133 F.3d 103, 106 (1st Gr. 1997). “[When

the facts support plausible but conflicting inferences on a
pi votal issue in the case, the judge nmay not choose between those

i nferences at the sunmary judgnent stage.” Coyne v. Taber

Partners I, 53 F.3d 454, 460 (1st Gr. 1995). Simlarly,
"[s]ummary judgnent is not appropriate nerely because the facts
of fered by the noving party seem nore plausi ble, or because the
opponent is unlikely to prevail at trial." Gannon V.

Nar r agansett Elec. Co., 777 F. Supp. 167, 169 (D.RI. 1991).

| V. Rhode 1 sl and Uni form Commerci al Code

The Rhode Island Uniform Commercial Code (the “UCC’) governs
transactions in goods. See RI. Gen. Laws § 6A-9-105 (1992).
Goods are defined as noveabl e, personal property. See id. This
case i s governed by the Rhode |Island UCC because engi nes are
clearly “goods” under that statute.?

V. Statute of Limtations

A. Count |: Breach of Contract

' As to choice of law, neither party disputes that Rhode
| sl and | aw and the Rhode Island UCC govern this transaction.
Therefore, this Court will proceed in that fashion.
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The UCC provides that a breach of contract claimnust be
asserted no later than four years fromthe tine that a cause of
action accrues. See RI. CGen. Laws § 6A-2-725 (1992).

The cause of action accrues at the tinme of the breach itself
regardl ess of whether or not either party is aware of the breach.

See R 1. Gen. Laws 8 6A-2-725. See also Blue Ri bbon Beef Co.,

Inc. v. Napolitano, 696 A 2d 1225, 1228 (R 1. 1997); Penn-Dutch

Kitchens, Inc. v. Gady, 651 A 2d 731, 733 (R 1. 1994); United

States v. Skidnore, Omngs & Merrill, 505 F. Supp. 1101, 1104 n.3

(S.D.N Y. 1981).

GFl argues that its cause of action accrued when it incurred
damages. This is inportant because the breach in this case
actually occurred in 1993 when GFI was denied the ability to
purchase the extended warranties which it clainms was an original
termof the agreenent.

The Rhode Island Suprenme Court disagrees with GFl’s

argunent. The Blue Ri bbon court held that a cause of action for

breach of contract accrues at the breach even when damages occur

later. See Blue Ri bbon, 696 A 2d at 1229. In Blue Ri bbon, the

court was cal cul ating prejudgnent interest, which it determ ned
did not begin to accrue until the damage — rather than the breach
— occurred. See id. The Rhode Island Suprene Court was clear
that the cause of action accrued at a different tine than when

damages occurred.



In a simlar case, the United States District Court for the
Southern District of New York confirnmed that breach and danmages
occur at different tines by stating that a breach of contract
action accrues at breach even though the anmount of damages “may
not be ascertained until later.” Skidnore, 505 F. Supp. at 1104
n.3. The United States in Skidnore contended that its cause of
action could not accrue until it suffered actual damage. See id.

The Skidnore Court disagreed, holding that the governnent’s
cause of action accrued at the breach itself regardl ess of
whet her or not damages were cal cul able. See id.

GFl nerely reheats the United States’ |osing argunent in
that case. To repeat, Rhode Island disagrees. The statute of
[imtations provision for breach of contract is clear. Were a
statute is “unanbi guous on its face and expresses a clear and
sensi ble meaning,” a court nust “interpret the statute according
to the plain and literal nmeaning contained therein.” Gady, 651
A.2d at 733. The four-year statute of |imtations in contract
breach cases clearly begins to run at the tinme of the breach
regardl ess of when actual damages are incurred. See R I. Gen.
Laws. 8§ 6A-2-725.

The four-year statute of Iimtations in this case began to
run in 1993 when Al aska refused to sell G-I the extended
warranties. GFl brought this case in 1998, well after this four-

year period ended. Therefore, Count | is time-barred, and



Al aska’s notion for summary judgnment nust be granted.

B. Count V: Breach of Express Warranty

The UCC al so provides for a four year statute of limtations
in breach of express warranty cases. See R I. Gen. Laws § 6A-2-
725.

A cause of action for breach of an express warranty accrues
when goods are tendered except when the warranty is for future

performance. See id. See also Providence & Wircester R R Co.

v. Sargent & Greenleaf, Inc., 802 F. Supp. 680, 689 (D.R I

1992); Linbach v. Omens-Corning Fiberglass Corp., No. C83-759-L,

1987 WL 46569 at *1 (D.N.H Jan. 28, 1987); Wentworth v.

Kawasaki, Inc., 508 F. Supp. 1114, 1116 (D.N. H 1981). A cause

of action for breach of warranty for future performance accrues
at the time that the breach is or should be discovered. See R I.
Gen. Laws § 6A-2-725.

This Court has held that whether or not an express warranty
is for future performance is a question of material fact for the
jury to decide and cannot be decided at the summary judgnent

stage. See Providence & Wircester R R Co., 802 F. Supp. at 690.

For purposes of this notion, this Court nust assune that GFl
has alleged a future performance warranty. GFl alleges facts
that show that the express warranty that it received guaranteed
that the engines “would performwell and would be durable.”

(Conmplaint at 6.) The United States District Court for the



District of New Hanpshire explained that a lifetine warranty or a
warranty whi ch guarantees “satisfactory service at all tines”
both qualify as warranties for future performance because they

cover performance which is ongoing. See Linbach, 1987 W. 46869,

at *3. Like the exanples cited in Linbach, the guaranteed
performance in this case carries no ending date. See id. at *3.
As a result, it can only refer to future performance, and this
Court — for the purpose of this notion — nust determ ne when the
breach of warranty actually occurred.

GFl clains that the breach occurred in Decenber 1996
argui ng that “the breaches involved, such as the 1996 expl osion
of the port engine on the LADY FRANCES, occurred within four
years of the filing of this action.” (P.’s Mem of Law in Qpp.
To D.’s Mot. For Summ J. at 6.) Alaska clains that the breach
occurred in 1993 when GFI took delivery. Both contentions m ss
t he mark.

Al aska’ s argunment ignores the section of the statute that
provi des the future performance exception. GFl’s argunent
overl ooks its own undi sputed fact that it knew of performance
problenms with the engines in 1993. Each engine carried its own

warranty.2 The issue is when the first breach of each warranty

2 The evi dence before the Court is that Al aska sold the
engi nes individually, rather than as trios that could be
considered a single unit. The contract was for the sale of six
i ndi vidual itens, each called an Al aska D esel L-6140.
Therefore, each engine carried its own warranty.
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occurred, not whether any breach occurred during the four years
before the filing of suit. GFlI's nenorandum states that the 1996
expl osi on was one of many problens with the engi nes which began
in 1993. (See P.’s Mem of Lawin Qpp. to D.’s Mt. For Summ J.
at 5-6.) A cause of action accrued to GFl each tinme that it
noticed that an engine did not live up to the express warranty.
Thus, the issue is when each engi ne began suffering from*“failed
couplings, a cracked housing on the reverse gear, exhaust
mani fol d | eaks, damages resulting fromthe engine running
backwar ds, fuel punp problens, broken head bolts, defective
seal s, defective drives for the water punps, [or] other
problens.” (1d.) Such flaws were notice that the engines would
not “performwell” or “be durable.” (Conplaint at 5.)

The date of those notices cannot be determ ned by the
evi dence before the Court at this tine. Al aska appears to have
cured GFI’'s damage as to the 1993 expl osion of the LADY FRANCES

center engine. Neither party has nade it clear which engi nes had

The description of the merchandi se being sold is fundanenta
to the creation of the warranty. C. R 1. Gen. Laws 6A-2-313(b)
(description of the itens creates the warranty that they shal
conformto the description). Itens that are so interm ngled that
they can be considered a single unit or are described as a single
good woul d be covered by a single warranty.

But it is obvious that if a buyer purchases three
aut onobi l es that a breach of the warranty for future performance
on Auto #2 woul d not cause the statute of limtations to run for
Auto #1 or Auto #3. The buyer would not have a cause of action
on the other autonobiles unless there were perfornmance probl ens
with those as well.
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probl ens and on what dates. These fact issues nust be settled at
trial.

Therefore, Alaska’s notion for summary judgnent as to Count
V is denied.

C. Counts VI and VIl: Breach of Inplied Warranties

A four year statute of Iimtations also applies to a cause
of action for breach of inplied warranty. See R 1. Gen. Laws §
6A- 2- 725.

GFl clains that its breach of inplied warranty of
merchantability and inplied warranty of fitness clains are not
tinme-barred by the statute. It argues that the warranties apply
to future performance and thus, the statute of Iimtations does
not begin running until a breach occurs.

This argunent is without nmerit. This Court has held that
“by definition, inplied warranties cannot explicitly extend to

the future.” Providence & Wrcester RR Co., 802 F. Supp. at

689. Rather, the statute states that a cause of action for
breach of inplied warranty accrues when tender of delivery is
made. See R I. Gen. Laws 8 6A-2-725.

The statute of limtations in this case began running no
|ater than 1992 when the | ast of the engi nes was delivered to
GFl. GFl brought this case in February 1998, after the four-year
period had ended. Therefore, Counts VI and VII are tinme-barred,

and Al aska’s notion for summary judgnent nust be granted.
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VI . Counts I, 1ll, IVand VIll: Econom c Loss Doctrine

Al aska clains that GFI’s m srepresentation and negligence
clains are all barred by the common | aw econom c | oss doctrine.
The Rhode |sland Suprenme Court has defined the econom c | oss
doctrine but has not explained when it would apply it.

The econom c | oss doctrine bars plaintiffs from“recovering
purely econom c |osses in a negligence cause of action.” Boston

| nvest nent Property #1 State, A Massachusetts Linited.

Partnership v. EEW Burman, Inc., 658 A 2d 515, 517 (R I. 1995).

Economi c loss is defined as “costs associated with repair and-or
repl acenent of a defective product, or loss of profits consequent

thereto.” Hart Engineering Co. v. FMC Corp., 593 F. Supp. 1471,

1481 n.11 (D.R 1. 1984) (Selya, J.).

The Rhode |sland Suprene Court has not deci ded whet her a
plaintiff in a negligence case is entitled to recover damages for
purely economc |loss. Thus, this Court nust predict from other
avai | abl e sources what the decision of that Court would be if

this i ssue were before it. See Blinzler v. Murriott

International, Inc., 81 F.3d 1148, 1151 (1st Cr. 1996).

As part of this exercise, this Court nust al so predict
whet her the Rhode |sland Suprenme Court would apply a negligent
m srepresentati on exception as has been adopted in sone ot her
states. In Hawaii and Vernont, courts have allowed plaintiffs to

recover econonmc losses incurred as a result of a defendant’s
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negl i gent m srepresentation during contract formation. See

Hawaii v. United States Steel Corp., 919 P.2d 294, 302 (Haw.

1996); Vernont Plastics Inc. v. Brine Inc., 79 F.3d 272, 277 (2nd

Cir. 1996) (applying Vernont law). GFlI contends that this
exception should apply here as well.

Therefore, two issues of first inpression are before this
Court. First, how would the Rhode Island high court apply the
econom ¢ | oss doctrine? Second, would that court recogni ze the
negl i gent m srepresentati on exception?

In considering the doctrine, Rhode Island courts have
enphasi zed two guiding factors: the type of damages that a
plaintiff incurs and whether privity of contract exists between

the parties. See Rousseau v. K N Construction, 727 A 2d 190,

192 (R 1. 1999); Boston Investnent Property, 658 A 2d at 517.

See also Hart Engineering Co., 593 F. Supp. at 14782-1484.

As to damages, the courts distinguish between econom c | oss
due to di sappoi nting product performance and other injuries
resul ting fromunforeseeabl e product danger. See Hart

Engi neering Co., 593 F. Supp. at 1482.

In addition, the Rhode Island courts have enphasi zed the
i nportance of privity of contract in the application of the
econom c |l oss doctrine. |If privity exists, then the parties have
had “anpl e opportunity to allocate the risks involved,” and any

damages resulting fromthat agreenent nust be renedi ed through
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the terns of the bargain. See Hart Engineering Co., 593 F. Supp.
at 1484. Plaintiff in Rousseau was a third party, not in privity
of contract with the defendant in that case. Plaintiff never had
t he bargai ning power necessary to take precautions. As a result,

his tort clains survived. See Rousseau, 727 A 2d at 192.

In Hart Engineering Co., then-District Judge Bruce Selya

reasoned that once two parties enter into a contractual
relationship “the renmedy for economc loss relating to a
purchaser’s di sappoi nted expectations due to deterioration,

i nternal breakdown or non-accidental cause, on the other hand,

lies in contract.” Hart Engineering Co., 593 F. Supp. at 1484.

When two or nore parties wth equal bargaining power have privity
of contract then each party has a fair opportunity to bargain for
saf eguards such as warranties or a reduced purchase price which
conpensate for possible poor performance. See id. at 1483. If a
plaintiff does not take advantage of its bargaining ability in
this manner, then it cannot |ater state a tort claimfor |oss
resulting frombreach of the contract agreenent. See id. Tort
causes of action such as strict liability or negligence are
reserved for situations where injury results from unforseen
danger which nmakes it inpossible to take prelimnary precautions.
See id. at 1482. Tort law should further be reserved to protect
t hose who do not have bargaining power and the ability to protect

thenmselves initially fromfuture problens. See id. at 1484.
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In contrast to Rhode Island, Hawaii and Vernont focus on
plaintiff’s cause of action when evaluating the application of

the negligent m srepresentation exception. See United States

Steel, 919 P.2d at 294; Vernont Plastics, 79 F.3d at 277. The

reasoning there differs fromthat used by Rhode |Island courts
where the enphasis is on the existence of privity of contract and
the type of danmges incurred.

In this case, GFI's m srepresentation and negligence clains
are barred by the econom c |oss doctrine because GFI incurred
only econom c | osses and because, assumng the facts in favor of
GFl, there was privity of contract between GFI and Al aska.

For exanple, G-l stated that it incurred $100,000 worth of
damages due to engine failure, replacing parts, and profits | ost
as a result of the boats being out of service. (See D.’s Mem in
Supp. of D.’s Mot. for Sunm J. at 12.) This is prototypical
economc loss. In addition, GFI and Al aska were clearly in
privity by 1991 when GFI agreed to purchase the initial three
engi nes. The parties had been discussing the terns of such a
sale for nore than a year. As a result, each party had a fair
opportunity to negotiate the terns of the agreenent and to
protect itself frompotential problens arising fromthe deal

This Court opines that the Rhode |Island Suprene Court will
not recogni ze the exception to the econom c |oss doctrine that

ot her states have adopted. Therefore, GFl’s tort clains fail and
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its injuries nmust be addressed through a cause of action based on
the agreenent itself. Therefore, Alaska s notion for sunmary
judgnent is granted as to Counts II, II1Il, IV, VIII.

VI1. Concl usion

Al though GFI finds itself adrift with only Count V to serve
as its life jacket, the fact is that the conpany squandered its
best chance of rescue when it allowed the statute of limtations
to run on its contract and inplied warranty clains. The economc
| oss doctrine conprehensively jettisons GFI’s tort clains from
this case. Its warranty and contract clainms were the nost |ikely
means of recovery when the engines turned out to be |less than G-l
expected. However, all clainms except the express warranty Count
are clearly tine-barred.

For the precedi ng reasons, defendant’s notion for summary
judgnent is granted as to Counts I, II, IIll, IV, VI, VII, and
VIIl. It is denied as to Count V. No judgnents shall enter
until all clains are resol ved.

It is so Ordered.

Ronal d R Lagueux
Chi ef Judge
August , 1999
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